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Eli Raitport to the 


cond Circuit of Appeals for 


from final order pursuant to statute 28USC1291 


District Court for S.D.N.Y. of April 1,1975 by 
Honorable Henry F. Werker granting defendants summary judgment 
on grounds of collatoral estoppel. 
JURISDICTION OF COURT BELOW alleged pursuant to statute 


1 and 15USC 2 , i5USC 13 and Law based on diversity 


citizenship. Appellant respectfully requests to reverse 


as being erroneous as a matter of Law. 


hether the court below pursuant to Rule 52 
failing to find the facts and state separately why the 
is dismissed, insofar as the claim pursuant to Law 

concerned. 

Whether pursuant to Rule 52FRCP the court 
erred failing to find the facts specially and state sepa- 
rately whether the judgment invoked as collatoral estoppel 
was within jurisdiction of that court and valid. 
ISSUE #: hether the court below erred holding that con- 
solidation of the case at bar and the case against its suh- 


sidiary was proper. 


‘ppellant-Plaintiff ("Plaintiff") an entrepreneur- 
file’ a complaint against a class of all commer 
uthern District of New York and foundation 


operating investment , -tfolios managed by these banks. First 


ational City S8ank ") is named as the representative 


Jarty of the class of dants' banks and foundations. 
liabilities 
ilities at 


illion) 


wNswering the 
judgement on grounds res judicata. 
lonorable lenry F erKe granted summar 
endants and dismissed’ the action 
197: 
estoppel 
statutor 


silent 


urther plaintiff contests validity of the judg- 


ment invoked as collatoral estoppel; and contests applica- 
bility of doctrine of collatoral estoppel in suit at bar in 


defense for Citibank, and more so for other banks. 


laintiff requests revergal of the judgment 


lainti is an entrepreneur-inventor for many years 
devoted hi efforts and resources to resolve the chronic problems 


of the society; inflation, safety and shortage of natural re- 


SOUrCES. 
auided by simple rules and rationals of economy 
lainti organized several groups of engineers and scientists 
to work on several projects to fulfill above goals. Accumula- 
tively over one hundred (100) engineers and scientists had 
been actively engaged in the work organized by plaintiff and 
lose to $2,000,000 had been invested in the many projectse 
‘our of itsnatents and a filing with the Se urity 
Exchange Commission describing some of its entrepreneurial 
activities has been admitted in evidence in case of Eli Raitport 
‘es Ballard, et ale, C.A. 74-89 (E.D.PA). 


U.S. District Court (E.D.PA) by Honorable Alfred L. 


Luongo has noticed about this plaintiff as follows: 
‘taitport is a Pennsylvania resident. le is 
president of Scientronic Corporation, a Penn- 
nia corporation with its office in 

i 


ae He has a long-standing interest 
in reducing obstacles encountered by small 
entrepreneurs in the research and development 


L 


investors or entrepreneurs 
in 
or seeking capital. He also cl 


invented or designed plans to in 
al devices, including an ener‘: 


i) 
echanism for cars, a heating 
system for small dwellings, and 


d switches for snpr?nkler systems. 


; 
several years, ‘ait t had be 
mernmen t 


VOT 


ene 3) 
J 


provide 
arqge volume 
aitport ve 


1 y! 


ootnote: ‘Along with proj 
aitport also submitted t ETIP plans for 
is various inventions. ETIP immediately 


consider the merits of thes 


t 


g devices, on the grounc 
wi 


it Fall in the agen 

The agency encouraged 

these devices to othe: 
ment abencies including 


tion and 


“There is no denying Raitport’s sincerveity in this 
matter.” 


U. S. District Court (S.D.N.Y.) by Honorable Charles L. Brieant, 
Jr. in his Memorandum Opinion of May 21, 1975 in Eli Raitport 


v. General Electric et al 5CCH Trade Reg. Rep. 60, 3858 


(S.D.N.Y. 1975), noted that this litigant is a capable and intelligent 
man, 


Judge Huyett, III in his Memorandum and Order of July 


17, 1975 in Eli Raitport v, Bank and Trust Company of Old York 
Road et al., 74 Civ. 447 (E.D. Pa.) p. 2, ranked this plaintiff's 


arguments as ingenious. 

Por several years Plaintiff continuously warned legis- 
lation about the oncoming recession and suggested remedies to 
prevent it. In mid of 1972, while people were highly empha- 
tuated with ex-president Mr. Richard M. Nixon, Plaintiff rec- 
ognized the corruption in the administration and filed a suit 
on behalf of directors and stockholders of Scientrenic Corpor- 
atien alleging that Mr. Richard Nixon and several other high 
officers conspiring and corroborating to restrain trade. 
Scientronic v. Charles Burke, et al., 72-1420 (E.D. PA.). 

Defendants directly and indirectly undermined and 
destroyed Plaintiff's project, prevented him from proceeding 
into production, because he would infringe the interest of 
the defendants ir their endeavors to monopolize banking in- 
dustry. Consequently, Plaintiff suffered ioss of profit of 
a very substantial amount. Defendants paralyzed all Plain- 


tiff*s assets that he became penniless, figuratively speaking. 


law has been wel] 
“ovide subsistanc 
his children; medical care, safe merchandise 
be sold te is fellow men; a car to be provided 


working condi 


been well 


‘For prosperity and 
under the circumstances. 
uncontrovertible that banks also owe a 
the people which would serve the prosperity and per- 
petuation o/ 
The purpose of the banks is to expand commerce 
and industry to serve the people. That necessarily in- 
cludes creation of new firms, because that is the only 


way to prevent manopolization--a recognized evil 


Standard Oil v. United States, 221 U.S. 1; and to 


erot ; economy, achievable only thr« 
ventors-entrepreneurse* Consequently, 


It is elementary economics that 


owe a duty to the people to coor-rate with inventors-entrepreneurs. 


* Footnote continued from page 6 


true incentive to produce is based on desire for continuous 
progress which is measured by envy and rivalry (te have today 
more possessions and services than yesterday; and to have mere 
than the next fellow.), as the statement: 


“I considered all toil and all achievement and saw 
that it comes from rivalry between Man and man.” 
Ecclesiastes 4, 4, 


Usually it is expressed in demand for higher wages and profit; 
but unless (GNP) Gross National Product ie increased in real 
terms, higher wages solely causes more money in circulation; 

that allocates more money for the same products and services 
without satisfying the real desires of the people, and pushing 

yet for greater demands. People providing social services, 
(government, education and etc.) are also striving for betterment 
and to compensate for deflation of their salaries due to sal- 

ary increases in industry. Therefore, pushing up prices fur- 
ther more via higher taxes distributed over the same amount of 
G.N.P. 


Consequently, inflation runs over the increase of wages, end 
then the purchasing power decreases causing slump in buying. 
Then businesses, while still trying to increase profit, (to 

compensate for inflation and natural desire for achievement) 
cut costs, thus reducing manpower and production, worsening 

and perpetuating the recession into a depression. 


Thus, the cure and prevention of economic downturn is con- 
tinuous increase of productivity of the people which consti- 
tutes increase in GNP. That is traditionally accomplished 
by entrepreneur-inventors. While productivity of average 
people is somewhat constant. 


Thus Thomas Edison substautially increased productivity of 
human beings in lighting and heating, and general energy 
converting industries; Henry Ford, Sr. increased the rate of 
human productivity in the transportation industry; Dr. Lyn 
increased the rate of human productivity in the reproduc- 
tion industry and so on. 


Prosperity was achieved not only for the industries d.- 
rectly involved, but the entire nation and the world as 


ent reore 
vide 


leasin« 
creasing 


The comput Iso helped tisfy the above 


justified demands of greater prot and wages; the demands 
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generate the basic incentive r social-economic machinery 
the free world; because the increased productivity o 
in the data processing field « nsated 

increment in other induetri: Since in 
a processing constitutes =| 
pensated for inflation 
sequently, entrepren 
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from before 


learn to do good; 
oppression; defend the 


et st 


officers 


murderers 


companies. Moreover, 
to 


prevent other private and gov- 


ernmental sources o al to deal with 


plaintiff Allegedly 


subsidiaries solely for the purpose 


a complaint against 
small business investment 


inancing 


are wholly owned 


Violations of several statutes 


75 summary judgement has 
evidence that a conspi 


dismissed insofar as 


complaint 


ion against seventy presumabl y 


ed foundations allegi 
in refusal to deal 
citizenshi} 
rresentative 


actions 


Fraud and 
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ARGUMENT 
ISSUE I. WHETHER THE COURT BELOW PURSUANT 
TO RULE 52FRCP, ERRED FAILING TO FIND THE 
FACTS AND STATE SEPARATELY WHY THE CASE 
IS DISMISSED, INSOFAR AS THE CLAIM 
PURSUANT TO LAW IS CONCERNED. 
1. The District Court emphatically violated Rule 
52 (a) * FRCP. In its Opinion Decision the district court 
did not mention the issues at Law at all. 


2. The district court had to try and adjudicate 


the case upon facts: Whether the game claims had been pre- 


viously adjudicated or not; or at least whether the liti- 


gant against whom collatoral estoppel is invoked had a full 
and fair opportunity to litigate the issue prior to this 
litigation. 
",..the thing to be litigated was actually 
litigated in a previous suit, final judgment 


entered, and the party against whom the doctrine 
{is to be invoked had full opportunity to litigate 


the matter and did actually litigate it,” 

(emphasis supplied) United States v. United Air- 
Liner Inc., 216 F. Supp. 709 at page 226 (E. D. 
ash. Nov. 1962) f'd sub nom United Air Lines v. 


Weiner, 335 F. 2d 379 (9th Cir.) cert, denied, 
379 U. S. 951 (1964). 


3. Out of necessity the law must be that consider- 
ation of application of collatoral estoppel is trial on the 
facts whether ‘).e claims have been or could be actually 


adjudicated, because absence of this fact the plaintiff has 


* In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law there- 


on, and Jee ent shall be entered pursuant to Rule 58;" 
Rule 52(a) FRCP. 


Rite 


been pushed out from Court; his Constitutional rights guaran- 
teed by Amendment's V and VII are violated. That is im- 
permissible 


ISSUE II. WHETHER PURSUANT TO RULE 52 FRCP 
THE COURT BELOW ERRED FAILING TO FIND THE 
FACTS SPECIALLY Ai'> STATE SEPARATELY 
WHETHER THE JUDGMENT INVOKED AS COLLATORAL 
ESTOPPEL WAS WITHIN JURISDICTION OF 
THAT COURT AND VALID. 


&, The fact that the judgment invoked as collatoral 


estoppel is valid must be established. Saylor v. Lindsley, 
391 F. 2d 965 (2nd Cir. 1968); opinion is echoed in 
Words and Phrases oes judicata 
"Res judicata doctrine is that existing final judg- 
ment rendered upon merits, without fraud or 
collusion, by court of comps ‘ent juttodletion, is 
conclusive of rights, questions, and facts in issue, 


as to the parties and their privies, in all other 
actions in the same or any other judicial tri- 


bunal of concurrent jurisdiction." wW. v, Fi r 
372. S.W. 2d 390, 393, 237 Ark. 106; Vv. 
McRoberts, 237 N.Y.S. 2d 937, 947. 
In case at bar plaintiff asserted that district court grant- 
ing summary judgment in case invoked as collatcral estoppel 


acted without jurisdiction. (Plaintiff's Affidavit sworn 


to on February 23, 1975, paragraph 4), 


4, By rule of Supreme Court the district court was 
bound to make a determination whether judgement invoked as 
collatoral estoppel was valid. Deposit Bank v. Frankford, 
191 U.S. 499. 

Although neither judges, the parties, nor the ad- 

versary system performs perfectly in all cases, 


the requirement of determining whether the party 
against whom an estoppel is asserted had a full 


at Re 


and fair opportunity to litigate is a most sig- 
nigicant safeguard.” Blonder-Tongue v. Universit 
of Illineis Foundation, 402 U. S. 313 (1971) at 
pages 338-330. 

If conflict as to facts existed than a summary judgment may 


not be granted. Bros. Inc., v, W. E. Grace Manufacturing Co., 


et al, 261 F. 2d 428 (5 cir. 1958). Zenith Vinyl Fabrics 


Corporation v. Ford Motor Co., 357 F. Supp. 133 (1973). The 


Rule 56(c) FRCP specifically provides that summary judg- 
ment may be granted only if there is no conflict as to 
materia. facts: 

"The judgment sought shall be rendered forthwith 

if the pleadings, depositions, answers to inter- 

rogatories, and admissions on file, together with 

the affidavits, if any, show that there is no 

genuine issue as to any material fact that the 

moving party is entitled to a judgment as a 

matter of law.” 
The court is duty bound to establish that there is no material 
facts in dispute. Then pursuant to Rule 52 FRCP the dis- 
trict court had specifically to find the facts. 

ISSUE III. WHETHER THE COURT BELOW ERRED HOLDING 
THAT CONSOLIDATION OF THE CASE AT BAR AND THE CASE 
AGAINST ITS SUBSIDIARY WAS PROPER. 

6. The Rule 1 FRCP promulgates that: 

"They shall be construed to secure the just, 

speedy, and inexpensive determination of every 

action.” 
Consequently, such joinder which will confuse the case is not 
permissible. The claim against the subsidiaries involves 
$314,000,000 damages (before trebling) with several compli- 
cated issues of law and facts inter alia new to the courts. 


There is no case to be found ever adjudicated in U. S. 
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the duty of a company licensed rv rc Small Business Invest- 
ment Act, 15 USC 681 and seq., to an entrepreneur-inventor, 
nor it has been ever adjudicated the duty of such a company 
pursuant to Economy Stabilization Act, 15 USC 1026, nor 

at Law such questions ever been decided the duty of SBIC 
toward entrepreneur-inventors. 

7. In case at bar, the claim involves banks and 
foundations, damages over $2,000,000,000 (before trebling); 
again with several complicated issues in fact and in law, 
interelia, new to the courts. The structure, the purpose, 
the operation, the :olicy of SBICs* and banks and fcundations 
are distinct. The liability at Law could not be applied the 
Same way to banks as to SBIC's. Therefore, the joinder would 
cause only confusion to the courts, rather than justice? 
Conspiracy is only one claim out of eight! 

8. Is it to say that all suits involving conspir- 
acy should be joined together? Or all cases of restrain 
of trade should be joined together? Neither the district 
court, nor the defendants suggest that common set of facts 
or particularly same question of Law has been involved. In 
order to constitute a question in law, conspiracy must in- 


volve a statutory violation of some kind. Since the ques- 


tion of statutory violation is distinct for each group of 
defendants joinder is not permissible. Moore, F. P. 20,06. 
In Cohen v, District of Columbia National Bank (D. D. C. 


1972) 59 FRD 84, 16 FR Ser. 2d 848, the court held that 
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other banks could not be joined as defendants because of 
substantial variation in loan policies and procedures, there- 
fore, test of Rule 20(a) was not met and several other cases 
were cited there. See also Standard Industries v. Mobil Oil, 
475 F. 2d 220. 
ISSUE 2h WHETHER THE COURT BELOW ERRED PURSUANT 

TO RULE 52FRCP FAILING TO FIND THE FACTS AND 

STATE SEPARATELY WHETHER PLAINTIFF*’S FAILURE 

TO JOIN THE BANKS IN THE PREVIOUS ACTION WAS 

PURPORTLY A DEBATORY ACTION. 
9. Out of necessity the interpretation of the rule 

of this Circuit promulgated in Saylor v. Lindsley, supra, 


must be in harmony with the rule utterete and reiterated 


by Supreme Court that judicial power does not extend over 
decisions made by private companies in their course of 


business absent abuse of discretion or circumvention of the 


law. United States v, Colgate & Co., 250 U. S. 300 (1919); 
Times-Picayune Publishing Co, v. United States, 345 U. S. 
594% (1953): United States v. Trans-Missouri Freight Associa- 
tion, 166 U. S. 290. 


There is a long list of lower courts decisions which 


have emphasized that a person is at right to make decisions 
right or wrong save presence of malice. Ark Dental Supply 
Co, v, Cavitron Corp., 461 F. 2d 1993 (3d Cir. 1972); Instant 
Delivery Corp, y. City Stores Co., 284 F. Supp. 941 (E. D. 


Pa. 1968); Peerless Dental Supply Co, v, Weber Dent=] Mfg, Co. 
283 F. Supp. 288 (E.D. Pa. 1968); Shawver & Son, Inc. v. 


Oklahoma Gas & Electric Co., 463 F. 2d 204 (10th Cir. 1972); 
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Bushie v. Stenocord Corp., 460 F. 2d 116 (9th Cir. 1972); 


Colorado Pump & Supply Co. v. Febco Inc., ~72 F. 2d 637 


(10th Cir. 1973) cert denied, 411 U. S. 98" (1973); Weather 


Wise Co. v. Aeroquip Corp., 468 F. 2d 716 (5th Cir. 1972), 
cert. denied, 93 S. Ct. 1505 (1973); Zenith Vinyl Fabrics 
Corp. v. Ford Motor Co., 357 F. Supp. 133 (E.D. Mich. 1973). 


In Miller v, A. 7. & T. 344 F. Supp. 344 (E.D. Pa. 
1972), the court said: 

"A court may not substitute its own judgvent for 

that of a corporation fr absent a showing 

that the officers or directors have acted un- 


reasonably or breached their fiduciary duty. 
This is known as the Sound Business Judgment 


Rule, Agh_v. international business Mach nes, 

inc. 2 F. Supp. 21 E.D. Pa. 19 - at 

page 349. 

10. A case is the litigants private business. If 
he can make out a rational that joinder is improper then 
absence of failure to comply with a specific court order or 
otherwise showing abuse of discretion court may not substi- 
tute its decision for the litigants. 

11. Therefore, the interpretation of Rule pro- 
mulgated in Saylor v. Lindsley, supra, is out of necessity 
that res judicata may be invoked if the litigant cannot 
make a rational why he did not raise the question in the 
previous litigations; or abuse of discretion may be shown 
otherwise in failure te joint defenda&ts ut first opportunity. 


Democracy has been past if the courts would utter one 
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set of rules for the rich and another for the poor! There- 
fore, it was imperative for the district specifically find 
that instant plaintiff uncontrovertably could have raised 
the issues against banks at the first litigation against the 
SBICs, because absence that plaintiff*s constitutional right 


of Due Process is abrogated. 


CONCLUSION 

In suit at bar violation of plaintiff's constitu- 
tional rights and civil rights emphatically took place! 

In fact, plaintiff did not get a fair trial; 

in fact the allegations were not considered by a 
court of law; 

in fact the evidence did net come before the court. 
Plaintiff's constitutional rights guaranteed by Amendment 
V and by Amendment VII were violated! Cu. society must fail 


if outright Constitutional vioi.vions allowed to be garbed 


in fancy slogan - collatoral estoppel! 


It is plain pushing out from court. Defendants did 
not submit a vestige of evidence that the question at Law 
has been ever considered by any court, nor could it submit 
such evidence. 

District Court's violation of FRCP is on its face. 
It cannot be controverted. It should be emphasized that at 
bar is not just a simple overlook or procedural error; 


rather subject violation of rules of FRCP depicts that the 
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spine of Due Process has been broken; the basic requirement 
of the principle of justice to inquire into the allegations, 
defenses and law has been abrogated. 

It is elementary that Rule 52(a)FRCP is not meant to 
waste court's time but to circumvent subconscieously arbi- 
trary decision - when the court believes tha. it thoroughly 


dealt with the question, but in reaiity it did not. Then 


comes the Rule 52(a) FRCP and puts the court through a task 


of finding the facts specifically, wherefore, should there 
have been subconscious failure of diligent and studious pier- 
cing of the issues the judge would become aware of it before 
signing the order. 

This precaution is a must, because Constitutional 
guarantee of V and VII amendments, the backbone of the 
democratic society is at stake. The agjudication in in- 
stant case was not on the merits, but on a whim. 
CONSEQUENTLY, in case at bar plaintiff*s Constitutional rights 
have been abrogated, rules of FRCP have been violated. Since 
it has been a long standing in jurisprudence that litigants 
may be sanctioned for violation of the Rules of Civil Pro- 
cedure. Rule 11, R Rule Rule 56, FRCP; in case 
at bar sanctioning is very appropriate. Plaintiff has 
suffered uncalculable and unsurmountable losses; he suffered 
loss of many years of his life as well; that cannot be re- 
instated. Plaintiff has already spent almost two years liti- 


gating this and related cases incurring large expenses only 
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because perhaps inadvertantly the Rules are violated. 


WHEREFORE, plaintiff respectfully submits that jus- 


tice requires that the summary judgment in case at bar 


should be reversed. 
RESPECTFULLY SUBMITTED, 


ELI RAITPORT 
1807 Mower Street 
Philadelphia, Pa., 19152 


DATED: August 15, 1975 


Court. sions 
Raitport Commercial Banks 


leeuts tional 
vd all Matter 
micert ! participation and | iw Acts om the Tony 
with (lo they hereby are rr sale of PiA-4 DEOXY 
strain | ' Heal ! ' vty RACY ( Ni" Docket No 337 
lays frou late ral ler, January 


20. 197 order of the Court 
{ Participating ov my further proces 
rom 


(bb) initiating, prosecuting, of in at 


before the Unuel States lotermateaal Tr 
(a) taking an¥ furtl ‘ r actions in Commission im connection with the inpor 


the prosceution of or in’ connection with, 


. tation of doxycycline products as such in 
or subnut any doctunents or information 


volved in this litigation 
in furthers of, the proceedings now 


pending betuore the United States Interna It Is So Ordered 


[760,278] Eli Raitport v vercial Banks Located Within This District as a 


Class and Foundations Ope: Investment Vortfolios and Managed Directly ot 
Indirectly By Above Said Banke asa Class 


UL SN bhetetet Court, Southern Lustriet of New York No. 75 ¢ (OH (TIE W) 
Wiles 


Sherman Act 


Private < s—Defenses—Prior Adjudication—Collateral Estoppel—{ arent of Defend- 
ants in Piso chon \noventor could not maintain an antitrust action avainst a number 


Of estetuticn sarties from sulvst hogy credit corporations ma prior action 
to the iront oot one of them as the representative party of a class of banks and corpora 
tions Lhe «chocteine oF collateral ¢ stoppel precluded the action The thrust of this action 
wats tl ‘ » That of the prior acnom—one luge conspiracy to prevent plamtll from mae 

facturs his dwentions Maint had a full and fair opportunity to litigate the sane 


clans in the pror suit, and could met avoid the results of that suit by merely sug the 
' 


parent barks and cnbellishiny on his theories. See 99214 


For plaintiff: Eli Kaitport, pro se Philadelphia, Pa. For defendants: Shearman & 
Sterling, New Vork, N.Y. (John J Markham, 11, of counsel) 


Memorandum Decision and Order "(1) Plaitnll alleges that defendants 
! 


have unlawfully retused to deal with tan 

Wikarw, 1] wif, - te, leonges ‘ " 
, K j i 
and restramed him trom Contirnaneg ane 
entering busimess as set forth below in 
Violtron of TS | : 


thes anteiru dhitnaye action apamst 


1 purported all commercial banks 

this cisteict aml all foundations oper- . , 

| (2) Plamttl alleces that defendants 

have conspired to refuse to deal with him 
in violation of 15 USC L& 2 


IMA NE StOngHt porttoln manaued = by 
these hanks First National City Bank 
( hawk’) is named as the representative 
party of the class of defendant banks and (3) Dhaintiff’ alleges that defendants 
I TELS) 7 rior to auswering the com- have ¢¢ uspired to destroy mvestiner 
industry for the gos Mmonep 


ercial Lamkir rilustry 
58 USC 


viat Catthank has moved for summary 

t tite pretties of padicata 

mon of tude napp m ; < 

Vunhatiun Capital ¢ (4) untilf alleyes that defe 

Kus Ca ‘ vite ‘e : conspired on behalf of automoteve 
«vin ' (ANT "nN 


a dae ees, chery productimg and foamed prowl 


my 
| ), wherein 


poclustrve to mee ize in vielation of 
Uenary pudgy 56 Usc 1 & 2 
rent ope ' oOo all «lefendants wm that c , 

’ . ‘ tal ' 
action inchulng ENCRK Capital Corpora (3) Fanetil ateres that defendants 
discriminate without pustieatvon apairst 


Frseluce ye perant 


fret, a wholly owned subsidicy of Cituhank 
Hew tmanutactucing busimesses m viola 


For the reasons discussed below, Citibank’s tion of 16 USC 13 


Hirete vratted 


(6) Phasneutl illegwes) that ‘detendants 


Crees cane orie 
7 ts aml theeries upon which discriminate without justification agaurst 


Plamtul secks recovery are stated in’ his 
complaint as follows 


{ 60,2738 


small manufacturing: companies compet 
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Raitport v. Commercial Banks 


energy producing, automotive, appliances 

and container industries in violation of 

1S USE. 13° 

Phe plaintiff then proceeds to deseribe 
himself as an “inventor-entreprencur” whose 
efforts to fighting: 
such problems as inflation, safety and cnergy 
After the of 
“inventor-entreprencurs” and commercial 
banks i= the American 
cconomic system, the plaintiff lists thirty-six 
(36) of products which he 
manufactured bv companies that he is at- 
tempting to organize and finance. Accord- 
ing to the complaint, the defendants are 
ina conspiracy” to 
the automotive, maior appli- 
container manufacturing and energy 


time and are devoted 


shortage describing roles 


and investment 


bnes would 


involved “malicious 
monopolize 
ance 
producing industries, As part of this alleged 
conspiracy, the defendant hanks and founda- 
tions have allegedly conspired and imple- 
mented to limit the financing of 
new companies, inchiding: those orgonized 


policies 


by the plaintiff, which would seek to be 
competitors of established companies in the 
automotive, appliance, container and cnergy 
producing industries, Recause of the alleged 
conspiratorial conduct on the part of the 
defendants, the plaintiff claims that he has 
heon damaged in excess of the amount of 
two billion (£2,000,000,000) dollars and asks 
that that amount be trebled, and for in- 
terests and costs. 


In the litigation before Judge Knapp, 
the plaintiff sued four lending institutions 
licensed by the Small Business Ad.ainistra- 
tion as Small Business Investment Corpora- 
tions. His complaint alleged violations of 
the Small Business Act, 15 U. S. C. §§ 631 
et seq. the Small Business Investment Act 
of 19358, as amended, 13 U. S. C. $$ 681 
ct seq. the Economic Stabilization Act, 
12 U. S. C. § 1904 (1973 Supp.), the Sher- 
man Act, 15 4S. C. §8§1 ef seq, and the 
Civil Rights Act, 42 U.S. C. 8 1985. Judge 
Knapp concluded that none of the theories 
except the antitrust theory presented a ebuin 
upon which relief could be yranted. Slip 
Opinion at 4. As part of his antitrust theory 
in that case the plainti alleged that the 


defendants were engaged in an “unscrupu- 
lous conspiracy to help monopolize certam 
industries, ie, to preclude establisiimen, of 
new {the ] automotive field, in 
{the] field, and [the] energy 
producing or energy conservation fields.” 
At pave 7 of his opinion Judge Knapp 
concluded that: 


firins in 


appliance 


Were the plaintiff able to show by com- 
petent evidence that the defendants were 


Trade Regulation Reports 


in fact “instrumental [in preventing | other 
financial institution [sic] from helyinss 
plaintit(’, for the purpose of “restrain(ine | 
plat from: entering [the] trade of his 
choice”, that defendants were 


! 
ana he 


,4 
. 


“engaged in an unscrupulous conspiracy 


monopolize certain industries 
. to preclude establishment of new 
firms in [the] automotive, . apphance 
; and energy producing or energy 
conservation fields”, he would be entitled 
te relief under 15 U. S. C. § 15. (foot- 
note omi'‘ted) 


to 


After extensive discovery by the plaintiff 
Judge Knapp found that plaintiff! was un- 
able to produce any evidence of conspiracy 
save for his assumption that the only ex- 
planation for the refusal to 
companies must be the existence of an “un- 
scrupulous” conspiracy. At most, plaintiff 
was able to show parallel business behavior, 
Angad consequence, Judge Knapp granted 
swiaAmary judgment to all of the defendants. 


Citibank’s argues that all of the 
made by the plaintiff in this action were 
fully adjudicated in the prior action before 
Judge Knapp, and thus the doctrine of 
res judicata bars this action. See Saylor vu. 
Lindsley, 391 VF. 2d 965 (2d) Cir. 1968) 
However, Citibank admits that it was not 
a party to the first action Aside from the 
basic fact that one of the defendants in the 


finance bis 


claims 


prior action was a wholly owned subsidiary 
of Citibank, no other argument or authority 
is cited to show that Citibank has mict tie 
privity requirements necessary for the ap- 
plication of strict 
Sse generally, IB J. Moore, Federal Prac- 
tice CTO.4I{I] and [10] (2d ed. 1974). 
Compare Note, the linpact Defensive 
and Offensive Assertion of Collateral Es- 
toppel By A Nonparty, 35 Wasi. 
Rev. 1010, 1022 n. 96 (1967). 


res judicata principles. 


of 
L. 


3200. 


rubric 
calls 


the broad 
argument 


Although invoked under 
of ree judicata, Citibank's 
for application of the doctrine of collateral 
estoppel. In Lawlor a. National Sereen 
Service [1955 Trane Casts ? O8,O6L], 349 
U. S, 322, 326 (1955), the Supreme Court 
noted the distinctions between res pudicata 
and collateral estoppel: 


“(Ulnder the doctrine of res jpudicata, 
a judginent ‘on the merits’ in a prior suit 
involving, the same parties or their privics 


suit based on the same 
cause of action. Under the doctrine of 
collateral estoppel, on the other hand, 
such a judgment preccides relitigation of 
issues actually litigated and determined in 
the prior suit, regardless of whether it 
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bars a second 
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